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On appeal from defendant's conviction for unarned
robbery, the Court of Appeals reversed the judgnent for
i nsufficient evidence and remanded for entry of a conviction
of larceny in a building. 242 M ch App 417; 619 NWd 168
(2000). It provided that the prosecutor could retry defendant
on the original unarnmed robbery charge if it had additiona
evi dence. Both the prosecution and def endant appeal fromt hat

deci si on.



W conclude that defendant could not be convicted of
unarned robbery under the facts of this case. W al so
reassert that a defendant cannot be retried on a charge not
previously supported by sufficient evidence where additional
evidence is discovered to support it. Therefore, we affirm
t he Court of Appeals decisionin part, reverse it in part, and
remand for entry of a judgnent of conviction of larceny in a
bui | di ng and for resentencing.

|. Factual and Procedural History

Def endant t ook nerchandi se val ued at approxi mately $120
froma Mijer store. After purchasing other itens, he left
the store with a rotary tool, a battery, a battery charger,
and a thernostat w thout paying for them The store's |oss-
prevention staff observed the theft and acted to apprehend
def endant when he energed fromthe store.

There are several versions of what happened next. Taking
the evidence in the |light nost favorable to the prosecution,
when t he pl ai n-cl ot hed security guards identified thensel ves,
def endant |unged forward to run. At |east one guard seized
him putting himin an "escort hold." Defendant broke free
and swng his arm at the guards, physically assaulting at

| east one of them?! 1In his efforts to escape, defendant | ost

Def endant cl ai mred he used no force at all.
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possession of the nerchandi se. The prosecutor charged him
wi th unarned robbery, and a jury convicted him as charged.
MCL 750. 530.

When it revi ewed def endant' s unarnmed robbery convicti on,
the Court of Appeals applied the "transactional approach,”
which it adopted explicitly in People v LeFlore, 96 M ch App
557, 561-562; 293 NW2d 628 (1980).% Under this approach, a
def endant has not conpleted a robbery until he has escaped
with stolen merchandise. Thus, a conpleted |arceny nay be
el evated to a robbery if the defendant uses force after the
taki ng and before reaching tenporary safety. See People v
Newcomb, 190 M ch App 424, 430-431; 476 NWd 749 (1991);
People v Turner, 120 Mch App 23, 28; 328 N2d 5 (1982);
People v Tinsley, 176 M ch App 119, 120; 439 NW2d 313 (1989).

Applying that test, the Court of Appeals reasoned "there
was i nsufficient evidence to support defendant's conviction of
unar med r obbery because def endant was unsuccessful in escaping
and thus he never conpleted the |arcenous transaction.”" 242
Mch App 421. Therefore, it reversed the unarned robbery
conviction and remanded for entry of a conviction of |arceny

in a building, "unless the prosecutor opts to retry def endant

2Al though the Court of Appeals did not identify its
hol ding in People v Sanders, 28 Mch App 274; 184 NWd 269
(1970), as enploying the "transacti onal approach,” the concept
originated there.



on the original charge based on additional evidence." 1Id. at
423. W granted both parties' applications for leave to
appeal. 465 M ch 885 (2001).

[1. Unarnmed Robbery

M chigan's unarmed robbery statute, MCL  750. 530,
provi des:

Any person who shall, by force or violence, or

by assault or putting in fear, feloniously rob,

steal and take from the person of another, or in

his presence, any noney or other property which may

be the subject of |arceny, such robber not being

armed wi th a dangerous weapon, shall be guilty of a

felony, punishable by inprisonnent in the state

prison not nore than 15 years. [Enphasis added.]

Robbery is a crine agai nst a person. People v Hendricks,
446 M ch 435, 451; 521 NW2d 546 (1994). As the Court of
Appeal s acknowl edged i n LeFlore,® "Both the arned and unar ned
robbery statutes are clear that the forceful act nust be used
to acconplish the taking."

We base our holding on the I|anguage of the unarned
robbery statute and the common-| aw hi story of unarnmed robbery.
From that we conclude that the force used to acconplish the
taking underlying a charge of wunarmed robbery nust be
cont enporaneous with the taking. The force used later to

retain stolen property is not included. Those Court of

Appeals cases that have held otherw se, applying a

3Supra at 562.



"transactional approach”™ to wunarned robbery, are herein
overrul ed.
A. Robbery at Conmon Law

M chigan's unarnmed robbery statute is derived fromthe
comon | aw. The first robbery statutes, enacted in 1838,
adopted t he common-| aw definition of robbery, but divided the
offense by levels of severity, depending on whether a
perpetrator was arned. People v Calvin, 60 Mch 113, 120; 26
NW 851 (1886).% The 1838 codification of unarmed robbery is

nearly identical to our current statute.®

“lf there were any doubt that the unarned robbery statute
codified the conmon |law, this Court dispelled it in Stout v

Keyes, 2 Doug 184, 188 (Mch, 1845). In Stout, this Court
rejected a claimthat the common | aw had been suppl anted by
our constitution and the revised statutes. 1t explained that

our constitution did not abrogate, but rather retained, the
common |aw. Qur revised statutes repealed only earlier |aws
t hat were repugnant to the provisions of the revised statutes.

The Stout Court concl uded: "In alnost every part of the
Revi sed Statutes of 1838 relating to rights and renedi es, the
common law is incidentally or otherw se recognized." Id.

°1838 RS, tit 1, ch 3, 8 12 provided, with regard to
unar med robbery:

I f any person shall, by force and violence, or
by assault or putting in fear, feloniously rob,
steal and take from the person of another any nbney
or property, which nay be the subject of |arceny,
(such robber not being armed with a dangerous
weapon,) he shall be punished by inprisonnment in
the state prison not nore than life, or for any
termof years. [Enphasis added.]

O her than stylistic changes, the only substantive
(continued...)



At common | aw the el enents of the of fense of robbery were
"the felonious and forcible taking, from the person of
anot her, of goods or noney to any val ue by vi ol ence or putting
himin fear." 4 Blackstone, Comentaries, p 241; see also,
People v Covelesky, 217 Mch 90, 96; 185 NW 770 (1921). The
force or violence had to be applied before or during the
taking. See id. at 242. ("[T]he taking nust be by force, or

a previous putting in fear. . . .")® (Enphasis added.)

°(...continued)
nodi fication since the first statute is the addition of the
phrase "or in his presence.” This nodification is itself
consistent with the conmon-|law definition of robbery. See 4
Bl ackst one, Commentaries, p 242 ("But if the taking be not
either directly fromhis person, or in his presence, it is no
r obbery").

®See, also, the encyclopedic work by Joel Prentiss
Bi shop, a |eading nineteenth century |egal commentator, who

stated the common | aw as follows: "The violence nust precede
or be contenporaneous with the taking. Wen no force is used
to obtain the property[,] force used to retain it wll not
make the crinme robbery.” 2 Zane & Zoll man, Bishop, Crim nal

Law (9'" ed), § 1168.2, p 865.

O her commentators concur with Bl ackstone’ s view of the
common | aw. See, e.g., 2 LaFave & Scott, Substantive Crim nal
Law, 8§ 8.11, p 452 ("Thus, under the traditional view it is
not robbery to steal property without violence or intimdation
(e.g., toobtainit by stealth or fraud or sudden snatchi ng),
although the thief later, in order to retain the stolen
property or make good his escape, uses violence or
intimdation upon the property owner. The defendant's acts of
viol ence or intimdation nmust occur either before the taking
(t hough continuing to have an operative effect until the tine
of the taking) or at the tine of the taking."); 4 Torcia,
Wharton, Crimnal Law (15'" ed), 8 463, pp 33-36 ("At common
law, and in sone states, force or threatened force (putting a

(continued...)



6. ..conti nued)
victimin fear of injury) anmounts to robbery only if it is
used to 'take' property fromthe possession of another. Force
or threatened force used thereafter, in order to retain
possession of the property taken or to facilitate escape, does
not qualify. At best, in such cases, the separate of fenses of
| arceny and assault or larceny and battery are conmtted.").

The di ssent offers the views of several other comon-| aw
comment at or s. However, read carefully, these comrentators
support the definition of robbery under the common | aw t hat we
have rel ated above. For exanple, Odgers states that conmon-
| aw robbery consisted of "the unlawful taking possession of
the goods of another by neans of violence or threats of
vi ol ence" and that the violence nust occur "at the tinme of or
immediately before or immediately after such robbery . . . ."
1 Odgers, The Common Law of England (2d ed), ch 8, p 331
This definition acknow edges that the taking nust be by
violence or the threat of violence. |In this case, the taking
occurred w t hout violence.

Contrary to the dissent's assertion, the use of the
phrase "inmedi ately before or i medi ately after™ i s consi stent
with our view that the use of force nust be contenporaneous
with the taking. Possi bly, the dissent m ssapprehends the
i mredi acy of the term"imediately."” Odgers illustrated the
point wwth the followng: "[Where the prisoner seized the
prosecutor's watch and, on finding that it was secured by a
chain around his neck, violently pulled and jerked until it
broke, and then ran away with the watch, this was held to
anount to robbery." Id. at 332, quoting Rex v Harman
(Harman's Case), 1 Hale, PC 534. Thus, force applied
i medi ately after the taking is sufficiently contenporaneous.
In this case, defendant did not use force until after he had
conpleted the taking and left the store. Therefore, the use
of force did not occur imediately after the taking.

Simlarly, the dissent's reliance on Rapal je's
expl anation of the common | aw of robbery is unavailing. The
dissent fails to quote Rapalje's statenent of the comon-I|aw
definition of robbery:

Fel oni ously taking the property of another in
his presence and against his will, by putting him
(conti nued. . .)



Accordingly, the commobn |aw concerning robbery that was
received by the drafters and ratifiers of our constitution
required (1) a taking fromthe person, (2) acconplished by an
earlier or contenporaneous application of force or violence,
or the threat of it. |If force was used later to retain the
property, the crime conmitted did not constitute robbery.
Thus, consistently with the rule under conmon |aw, MCL
750.530 nust be read to require a taking acconplished by
"force or violence, or by assault or putting in fear." The
statute excludes a nonforceful taking, even if force were
later used to retain the stolen property. By the sane
reasoning, force used to escape with stolen property is
insufficient to sustain a robbery charge under our statute.

Nonet hel ess, over the past thirty years, the Court of Appeals

6. ..conti nued)

in fear of inmmedi ate personal injury, is robbery at
comon | aw. The taking nust be either directly
from the person or in the presence of the party
robbed, and nust be by force, or a previous putting
in fear. It is the previous violence or
intimdation that distinguishes robbery from
| arceny. [Rapalje, Larceny & Kindred Ofenses
(1892), § 445, p 633.]

The remai nder of Rapalje's statenent on robbery is no nore
availing to the dissent's position. Carefully read, the
entire passage supports the mgjority's view rather than the
di ssent's view of the commobn |law. See id. at § 446, pp 633-
637. The dissent is sinply incorrect in asserting that the
common- | aw under st andi ng of r obbery supports t he
"transactional approach” to unarned robbery.
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has created a doctrine that strayed fromthe | anguage of MCL
750.530 and its historical comon-|aw context.
B. The Court of Appeals and the "Transactional Approach"
This Court has never recognized the "transactional
approach.™ In 1971, the Court of Appeals began to expand the
codified common-law requirenents of robbery. In People v
Sanders,’” it concluded that the defendant, having conpl eted
his theft "by stealth,” was guilty of arnmed robbery because he
fired a gunshot into the air to frighten off pursuers.
Al't hough it recogni zed the general rule that "an assault nust
be concomtant with the taking in order to support a charge of
armed robbery,” the panel relied on the law of other
jurisdictions. 1I1d at 276. It held that there was "no valid
basis for isolating the incidents of the entire event when t he
taking is not effectively conpleted until after the assault.
[Alnd the incident of the taking nust be viewed in its
totality in order to ascertain the intent of the defendant
when the assault occurs.” Id. at 277. Thus, wth the
decision in Sanders, the Court of Appeals began its shift
toward the "transactional approach."”
In LeFlore, the concept was identified by nanme and

applied in the context of unarned robbery. Supra at 561-563.

28 M ch App 274; 184 NW2d 269 (1970).
9



In that case, the defendant took noney fromthe victimafter
physical ly assaulting her. On appeal, he clainmed that there
was insufficient evidence to support the unarned robbery
convi ction because the taking had been a mere afterthought.
He claimed to have had no | arcenous intent at the tine of the
assault. The LeFlore panel held that the "larceny transaction
should be viewed as a whole to determne the defendant's
intent." LeFlore, supra at 562.

In Turner, the "transactional approach” was extended
further to express that a robbery is inconplete until the
def endant escapes with the stol en property:

W agree that a conpleted escape is
unnecessary to constitute asportation. " Any
novenent of goods, even if by the victimunder the
direction of def endant : : : constitutes
asportation . . . ." However, robbery is also a
continuous offense: it is not complete until the
perpetrators reach temporary safety. As such, while
the essential elenents were conpleted, the offense
continued during the escape. [120 M ch App 28
(citations omtted; enphasis added).]

The Turner hol di ng was repeated in Tinsley. The fiction found
there, that a robbery is not conplete until a defendant
reaches tenporary safety, gave rise to the Court of Appeals
hol ding in the i nstant case: that the defendant nust conplete
his escape with the stolen nerchandise or he cannot be

convi cted of unarnmed robbery.

This "transactional approach”" can not be harnonized
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either with the | anguage of MCL 750.530 or with the common-| aw
hi story of our unarned robbery statute.® As Judge WIIliam
Bl ackst one st at ed:

This previous violence or putting in fear is
the criterion that distinguishes robberies from
ot her [l arcinies. For, if one privately steals
si xpence fromthe person of another, and afterwards
keeps it by putting in fear, this is no robbery,
for the fear is subsequent . . . . [ Bl ackst one,
supra at 242.]!9

8The di ssent appears to agree that our unarned robbery
statute directly adopts and inplenents the common-I|aw
definition of robbery. Slip op at 11, n 6. However, it
di verges from us when claimng that robbery is a continuing
of fense that is not conplete until the thief reaches a pl ace
of tenporary safety. This definition finds no support in the
common | aw. None of the comentators cited by either the
majority or the dissent identifies the "place of tenporary
safety" as an aspect of robbery. It finds no support, either,
in the plain | anguage of the statute which fails to nention,
or even allude to, a "place of tenporary safety.” 1In light of
the history and text of the statute, the dissent is inaccurate
in attenpting to justify its preferential interpretation as
true to the comon | aw.

The dissent contends that we make "nmuch of [this]
quotation.” Slip op at 28. It asserts that Perkins states
that "this quotation has been m sapplied.” Id. However, the
di ssent m sunderstands the point that Perkins was naking.
Perkins indicated that certain courts, in certain factual
situations, had occasionally m sapplied Bl ackstone’ s view of
the common law. [In one case, a thief obtained a gun on the
pretext of wishing to inspect it, turned it on the owner and
threatened to wuse it before fleeing with it. Perkins
criticized the court that reversed the thief's conviction for
robbery. He noted that the thief initially had nere custody
of the weapon, but his possession of it was secured by the
threat of force. Perkins, supra at 348-349.

The di ssent clains that, in the case on appeal, defendant
had only custody of the itenms when the security guard
(continued.. .)
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Thus did Blackstone identify the real difficulty with the
"transactional approach”: it inappropriately characterizes
a conpleted | arceny as a robbery.

It is useful to recall that at common | aw sinple | arceny
was defined as "the felonious taking, and carrying away, of
t he personal goods of another." Bl ackstone, supra, p 229; see
al so, People v Johnson, 81 Mch 573, 576; 45 NW 1119 (1890).
Larceny was contrasted with robbery in that common-1aw | arceny

was a robbery m nus the use of force to acconplish the taking

°C...continued)

attenpted to stop him This view is unsupportable. I n
Perkin's exanple, the owner willingly parted with physica
control of the gun in response to the robber's nonthreatening
request. It was only after the robber obtained tenporary
consensual custody of the weapon that he threatened the owner
and exercised possession that was inconsistent with the
owner's rights. In this case, defendant took the itens and
conceal ed themunder his coat. Thus, wongful possession and
custody that were inconsistent with the owner's rights were
asserted at the tine of the taking. Def endant never had
rightful possession and custody of these itens with the
owner's consent.

Furthernore, the quotation relied on by the di ssent again
supports, rather than contradicts, the interpretation of
Bl ackst one that we have related above: "[I]f subsequent to
the larceny the owner should cone upon the thief and be
prevented fromretaking his property by force or viol ence, the
thief would be qguilty of larceny and assault, but not

robbery."” I1d. at 349. The use of "res gestae" in the Perkins
quot ati on, considered in context and in |light of the coments
of commentators (Bl ackstone, Bishop, LaFave and Scott,

Wharton, Qdgers, and Rapal je), does not suggest an expansive
"transactional" viewof robbery. Rather it narromy refers to
the events occurring contenporaneously wth the taking,
precisely the tinme frame in which the application of force
must occur.

12



and absent the requirenment that the taking be "from the
person.” Bl ackstone stated this cogently when he sunmari zed:
"This previous violence or putting in fear, is the criterion
t hat di stingui shes robberies fromother larcinies." Id. at
242,10

We enphasi ze that a larceny is conpl ete when the taking

occurs. The offense does not continue. This fact is

°Qx her di stingui shed conment ators have opined simlarly.
Prof essor Charles Torcia, current author of Warton, Crim nal
Law, the wel |l -known and often cited contenporary exposition on
the crimnal |aw, explains that at common | aw t he use of force
"anmounts to robbery only if it is used to 'take' the property
fromthe possession of another." \Wharton, 8 463, p 33. He
t hen conti nues:

Force or threatened force used thereafter, in
order to retain possession of the property taken or
to facilitate escape, does not qualify. At best,
in such a case, the separate offenses of |arceny
and assault or larceny and battery are commtted.
[ Id. at 33-36.]

Simlarly, Bishop in his previously cited work on

crimnal |aw states: "The fear of physical ill nmust cone
before the relinquishment of the thing to the thief, not
after; else the taking is not robbery." Bishop, § 1175, p
869.

Even the Court of Appeals recognized this rule while
declining to follow it in favor of its "transactional

approach”: "Both the armed and unarned robbery statutes are
clear that the forceful act nust be used to accomplish the
taking. . . . Unless there is a purposeful relationship

bet ween t hese two el enents, the crimnal episodeis nerely two
i solated crinmes of |larceny and perhaps assault and battery.”
LeFlore, supra at 562, quoting LaFave, supra.

13



illustrated in People v Bradovich,’* in which two defendants
in a store concealed two suits under their own clothing and
attenpted to | eave. Real i zing that store personnel were
following them and that they would be apprehended, they
abandoned the stolen clothing and departed. When | ater
charged with larceny, they claimed to have abandoned the
property before |l eaving the store, and therefore, not to have
conpl eted the of fense. This Court disagreed, hol ding that the
| arceny was conpl ete when the thieves concealed the store’s
cl othing under their own. I1d. at 332.

The dissent acknow edges that |arceny and robbery are
distinct crines. That the two crinmes are distinct offenses
i ndi cates not hing nore than that they have di fferent el enents:
robbery is a larceny aggravated by the fact that the takingis
fromthe person, or in his presence, acconplished with force
or the threat of force. People v Wakeford, 418 M ch 95, 127-
128; 341 NW2d 68 (1983) (opinion of Levin, J.).

However, the di ssent asserts wi t hout supporting authority
that "for the purpose of the crine of robbery, the rel evant
act enconpasses a broader spectrumof time, and includes not
sinply aninitial |arcenous taking, 'by force and vi ol ence' or

"by assault,' but a robbing of the victim'by assault' when

11305 M ch 329; 9 NV2d 560 (1943).
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the property remains in the victims presence.” Slip op at
13. Neither the comon |aw nor contenporary authority
supports the viewthat the taking that establishes the | arceny
el enent of robbery continues until the robber reaches a pl ace
of tenporary safety.

W reject the dissent's reliance on cases from other
jurisdictions because they are either distinguishable ontheir
facts or inconsistent with the common-law view of robbery
adopted by Mchigan. W also find particularly instructive
State v Manchester, 57 Wash App 765; 790 P2d 217 (1990).
There, the Washington Court of Appeals, noting the split in
jurisdictions on the question of the timng of the use of
force, cited Sanders, supra, and People v Beebe, 70 M ch App
154; 245 NW2d 547 (1976). Manchester placed M chigan with the
majority of jurisdictions that do not consider a robbery
conplete until the robber has reached a place of tenporary
safety. The Court observed: "Because this approach does not
follow the common |aw, courts focus on the |anguage of the
robbery statute to reach this result.” 1d. at 770.

We agree that the "transactional approach" used by our
Court of Appeals is contrary to the conmmon aw. As we have
expl ai ned above, the | anguage of our statute does not permt
us to adopt the view espoused by the Court of Appeals and the

di ssent.
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W are al so persuaded by Tennessee v Owens, !> where the
Tennessee Supreme Court was faced with the question, "[H ow
closely connected in time nust the taking and the viol ence
be?" By way of response, the court conpared the | anguage of
Tennessee’ s robbery statute with t he | anguage of ot her states’
robbery statutes. The court noted that many jurisdictions
have rejected the common-law rule in favor of the “continuous
of fense theory.” 1Id. at 638-639, 639, n 7.

However, nost of those states have statutes that
specifically define robbery to include the use of force to
retain property or to escape. Id. at 639. Many of the
statutes provide that a person commits robbery if he uses
force "in the course of commtting” a theft or larceny. See
Ala Code 1975, 8§ 13A-8-43; Ariz Rev Stat, 88 13-1901-1904;
Conn Gen Stat, 8§ 53a-133; Del Code Ann, tit 11, 8 831; Fla
Stat, 8§ 812.13; Haw Rev Stat, § 708-841; Mnn Stat, 8 609. 24;
Mont Code Ann, 8§ 45-5-401; NJ Stat Ann, 8§ 2C: 15-1; NY Pena
Laws, 8§ 160.00; ND Cent Code, 8§ 12.1-22-01; O Rev Stat,
§ 164. 395; Tex Penal Code Ann, 8§ 29.02; U ah Code Ann, 8§ 76-6-
301.

All the statutes define "in the course of" to include

ei ther "escape,” "flight," "retention,” or "subsequent to the

1220 SWBd 634 (Tenn, 2000).
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taking." In other jurisdictions that follow this approach
the statutes specifically include the expressions "resisting
apprehension,"*® "facilitate escape,"' "fleeing inmmediately
after,"* or used to "retain possession."?®

By contrast, other jurisdictions have statutes that
foll owthe common-lawrul e requiring that the force, viol ence,
or putting in fear occur before or contenporaneous with the
| arcenous taking. These states have statutes substantially
simlar to Mchigan's. See Ga Code Ann, 8§ 16-8-40; |Ind Code,
§ 35-42-5-1; Kan Stat Ann, 8§ 21-3426; Mss Code Ann, 8§ 97-3-
73; NM Stat Ann, 8§ 30-16-2; Tenn Code Ann, 8§ 39-13-401; see
al so 93 ALR3d 647-649.

In summary, at comon |aw, a robbery required that the
force, violence, or putting in fear occur before or
cont enpor aneous with the |arcenous taking. |If the violence,
force, or putting in fear occurred after the taking, the crine
was not robbery, but rather larceny and perhaps assault.
Hence, the "transactional approach" espoused by the Court of
Appeal s i s without pedigree in our | aw and nust be abandoned.

Sanders, LeFlore, Turner, and Tinsley are overrul ed.

BBArk Code Ann, § 5-12-102.
MYNev Rev Stat, § 200.380.
15Chio Rev Code Ann, § 2911.01.
®Wash Rev Code, § 9A. 56.190.
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[11. Analysis of the Case on Appea

Turning to the facts of this case, the prosecution seeks
to extend the transaction that began with the in-store taking
to include the struggle in the parking lot. W point out that
defendant not only failed to escape, but, nore inportantly,
di d not acconplish his taking by the use of force, violence,
assault, or putting in fear.?

Wiile store security personnel observed him defendant
renoved several itens fromthe display shelves of the Meijer
store and conceal ed them beneath his coat. He continued to
retai n possession of this property as he picked up two quarts
of oil, went to a checkout |ane, paid for the oil and wal ked
fromthe store. The first use of force or violence was in the
parking | ot when a security guard attenpted to restrain him
Hence, his use of force or violence was not to take the
property, but to retain it and escape apprehension. It
follows that defendant did not commt the offense of unarned
robbery.

The dissent makes nmuch of the fact that the unarned

robbery statute applies to a taking from "the person of

\WW& agree with the dissent that escape is not an el enent
of robbery, and this statenent should not be construed to
I nply otherwise. W nerely point out that the circunstances
of this case go beyond what the Court of Appeals deened
significant, the irrelevant fact that defendant did not
escape.

18



another, or in his presence," but overlooks the context of
that | anguage. The dissent relies heavily on the notion of
constructive possession and the intent to permanently deprive.
However, we are | eft wthout a satisfactory expl anati on of why
the use of force that does not acconplish a taking would
escal ate the offense of larceny to unarned robbery.

The di ssent asserts that force used after a taking, while
the victimhas constructive possession of stolen property or
while it is in the victims presence, supports a charge of
robbery. Notably, however, in each of the dissent's exanples,
the force used was to acconplish the ultimte taking. That
did not occur in this case. The dissent attenpts to nerge a
subsequent force not used to acconplish a taking with the
conpl eted taking that preceded the force.!®

W think it significant that the statute identifies
unarmed robbery as the taking of another's property in the
other's presence "by force and violence, or by assault or
putting in fear." MCL 750.530 (enphasis added). If the
physi cal taking were acconplished without force, assault, or

fear, the statute does not permt treating the |l arcenous crine

8Certainly, as the dissent asserts, it may be wise to
wait to apprehend a thief who has not used force or violence
until after he has left a populated store. In so doing
however, one would be apprehending a thief who conmtted
| arceny, not a robber.

19



as a robbery because of a subsequent forceful act. Such force
used to retain stolen property is sinply outside the scope of
MCL 750.530.1'° That defendant cannot be convicted of unarned
robbery is particularly clear here, because his force by no
means acconplished a severing of the store's constructive
possessi on of the nerchandi se.

W note that defendant's taking of the nerchandise in
this case is indistinguishable fromthe taking in Bradovich.
Therefore, when defendant placed the nerchandi se under his
clothing, he commtted a taking without force, and his conduct
constituted a conpleted |arceny. The conceal nent evi dences
that, at the tine he took the nmerchandi se, defendant intended
to permanently deprive the owner, Meijer, of it. Defendant’s
|ater acts, whether viewed as an unsuccessful attenpt to
retain the property or as an attenpt to escape, are too

renoved from the conpleted taking to be considered

The dissent's reliance on Sir Edward Coke's definition
of common-|aw robbery is no nore illumnating. It guotes Coke
for the proposition that one who begins to steal by stealth
but, then, "uses force in order to conplete the taking" has
commtted robbery. Slip op at 36. Again, we agree that one
who uses force to take the property of another has commtted
unarned robbery. W sinply will not extend that proposition
to force used after the taking, when the force does not serve
to acconplish the taking. The dissent is incorrect in
extendi ng Coke's definition to force used in an attenpt to
retain property where the taking has al ready been conpl et ed.
Nowhere in the dissent is this significant | eap supported with
any |legal or analytical foundation.

20



cont enpor aneous. *°

The dissent's reliance on People v Podolski®® is
m spl aced. In Podolski, this Court held the defendant
responsible for felony murder when, after a robbery, one
police officer shot and killed another while the robbers
exchanged fire with the police. This Court did not base the
felony nmurder on a "transactional" notion of robbery.

Rat her, the wunaninobus Court asserted that "'when a
felon's attenpt to conmt robbery or burglary sets in notion
a chain of events which were or should have been within his
contenpl ati on when the notion was initiated, he should be held

responsible for any death which by direct and al nost

2°The decisions of this Court and the Court of Appeals
provi de no support for the dissent's view, slip op at 24, that
store security's continued observation of defendant extends
t he | arcenous transaction. Nor do they support the viewthat
the cessation of such observation can sever the owner's
constructive possession of the stolen property. These views,
asserted without authority, directly contradi ct the common-1|aw
assessnment of larceny illustrated by Bradovich that a | arceny
i's conpl ete upon the taking and conceal ment of the property.
As we have endeavored to show, they are al so i nconsistent with
the comon-law view of robbery because the taking is
acconpl i shed w thout forece. Certainly, the owner's |ega
right to such property will always be superior to the thief's.
However, the fact remai ns t hat physical custody and control of
the property, actual possession, has been acquired by the
thi ef when he conceals the property. The property has been
"robbed, stolen and taken" fromthe owner and that felonious
taki ng has been acconplished without force or the threat of
force.

21332 M ch 508; 52 NV2d 201 (1952).
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i nevi tabl e sequence results fromthe initial crimnal act.'"
Id. at 515-516, quoti ng Commonwealth v Moyer, 357 Pa 181, 190-
191; 53 A2d 736 (1947). \Were the issue is whether the force
exerted during a robbery was used in taking the property of
another, not whether it was a foreseeable consequence,
Podolski i s not on point. Therefore Podolski and its progeny
are not persuasive by anal ogy as the dissent contends.
Finally, we disagree with the dissent's claim that we
have created an inpractical framework for unarmed robbery.
The dissent greatly exaggerates the confusion generated by
overruling the transactional approach. The rule is sinple:
a defendant commits an unarned robbery when he takes the
property of another by the use of force, violence, or putting
in fear. After the initial |arcenous act has been conpl et ed,
the use of force against the victimto retain the property

t aken does not transformit into arned robbery.?? The force,

22The di ssent clainms that the Legislature could not have
i ntended that the theft of under $200 of property, followed by
the thief's violent assault on the victim be "nerely [a]
third-degree retail fraud and assault, rather than the greater
crime of robbery.” Slip op at 40-41. The dissent further
expresses surprise that a potential fifteen-year sentence
could be reduced to "punishnment of no nore than 93 days in
jail." 1d. at 41

As we have indicated, and as the comentators unifornly
agree, at common law, a theft acconplished w thout force was
a larceny; where the larceny was foll owed by the application
of force, it was a larceny and an assault. It should be

(continued. . .)
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violence or putting in fear nust be used before or
cont enpor aneous with the taking.

W overrule the "transactional approach”™ to unarned
robbery and reassert that the force, violence, assault or
putting in fear underlying the robbery nust occur before or
cont enporaneously with the felonious taking. Because this
def endant did not use force, violence, assault, or putting in
fear to acconplish his taking of property, he did not commt

unar ned robbery.?* Accordingly, we agree with the Court of

22(, .. continued)
concl uded that our Legislature was well|l aware of the common-
| aw vi ew and intended to incorporate it into the statute when
it codified the common | aw.

Finally, the sentencing prospect contenplated by the
di ssent, that the potential sentence would drop fromfifteen
years to one year, is incorrect. W are remanding this case
for entry of a conviction of larceny in a building. The
maxi mum sent ence for that offense is four years, not one year.
MCL 750. 360 and MCL 750.503. Depending on the facts of the
crinme, a defendant who conmits an assault followi ng a | arceny
coul d be charged with a ni nety-day m sdeneanor, MCL 750.81, a
one-year m sdeneanor, MCL 750.81l1a, a four-year felony, MCL
750.82, a ten-year felony, MIL 750.84, MCL 750.86, or MCL
750.87, or life or, if the defendant intended to nurder his
victim atermup to life in prison, MCL 750.83.

Z2As the dissent agrees, defendant acconplished a
chargeabl e crinme of | arceny when he conceal ed t he nerchandi se
wth the intent to steal it. When the security guards
initiated contact with him and a physical struggle ensued,
def endant | ost possession of the nerchandise. It defies |ogic
to say that, when a defendant commts |arceny, but |oses
possession of the property during a struggle, defendant's
crinme can be elevated to unarmed robbery.

(conti nued. . .)
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Appeal s panel, albeit using a different analysis, that the
charge of unarned robbery was not supported by the evidence.
Therefore, we affirm its decision insofar as it reverses
def endant's convi cti on.
| V. The Renedy

We find that the Court of Appeals erred when it provided
that, with new evi dence, the prosecution could retry def endant
on the originally charged of fense. See Burks v United States
437 US 1, 18; 98 S Ct 2141; 57 L Ed 2d 1 (1978); People v
Bullock, 440 Mch 15, 26, n 7; 485 NWd 866 (1992); People v
Murphy, 416 Mch 453, 467; 331 NAd 152 (1982). The

prosecuti on concedes that this was error.? Defendant agrees

23(...continued)

W recognize that one who commts retail fraud,
essentially a larceny of nmerchandi se for sale in a store open
to the public, cannot be charged with |arceny in a buil ding.
See MCL 750.356¢(3). However, People v Ramsey, 218 M ch App
191, 194-195; 553 NW2d 360 (1996), hol ds that one charged with
unarmed robbery can be convicted of l|arceny in a building,
even where the underlying facts would support a finding of
retail fraud. In this case defendant was charged w th unarned
robbery. The jury was instructed on that and on larceny in a
buil ding, not retail fraud. Def endant concedes that he is
guilty of larceny in a building. For those reasons, we renand
for entry of a judgment of conviction of larceny in a
bui l ding, rather than for a conviction of retail fraud. See
part 1V.

24Anot her panel of the Court of Appeals has already
di savowed this portion of the Court of Appeals opinion, citing
the United States Suprene Court in Burks v United States, 437
US 1, 11; 98 S & 2141; 57 L Ed 2d 1 (1978):

(conti nued. . .)
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that, if defendant's unarned robbery convictionis overturned,
the proper renedy is a remand for entry of a conviction for
larceny in a building. MCL 750.360.%

The prosecution proposes, as an alternate position, that
this case be remanded to the trial court for retrial on the
| esser offense of assault with intent to commt unarned
r obbery. On the basis of our construction of the unarned
robbery statute, we reject that approach. To support a charge
of assault wth intent to commt unarned robbery, the
prosecutor woul d again nerge the initial taking with the force
used to retain possession of the nmerchandi se. The taking and

the force are too attenuated to support those charges. The

24(. .. continued)

| ndeed, "affording the prosecution another
opportunity to supply evidence which it failed to
muster in the first proceeding” is the chief evil
agai nst whi ch the Doubl e Jeopardy C ause protects.
[ People v Watson, 245 M ch App 572, 597; 629 Nwad
411 (2001).]

The elenments of larceny in a building are: (1) the
actual or constructive taking of goods or property of another,
(2) without the consent and agai nst the will of the owner, and
(3) a carrying away or asportation of the goods, (4) with a
felonious intent, (5) the taking having occurred within the
confines of the building. MCL 750.360; People v Sykes, 229
M ch App 254, 278; 582 NW2d 197 (1998). Defendant adnits that
he committed larceny in a building. Al so, the jury's decision
necessarily included a finding that defendant comritted every
el enent of the crime of larceny in a building. Therefore, a
remand for entry of a conviction of that offense is
appropriate. See People v Bearss, 463 M ch 623, 632-633; 625
NW2d 10 (2001).

25



| arceny in a building conviction better fits the facts of this
case.

Because the Court of Appeals decisionto allowretrial is
in error, we reverse that portion of the opinion, but remand
the case to the trial court. That court is to enter a
conviction on the | esser offense of larceny in a building, on
which the jury was charged and that was necessarily subsuned
inits verdict.

V. Concl usi on

I n conclusion, the Court of Appeals correctly determ ned
that there was insufficient evidence to support defendant's
conviction for unarnmed robbery. Because the defendant
conpleted a taking w thout using force, violence, assault or
putting in fear, he coul d not be convicted of unarned robbery.

W remand to the trial court for entry of a conviction
for larceny in a building and for resentencing. Def endant
cannot be retried for unarned robbery. The opinion of the
Court of Appeals is affirned in part and reversed in part.

CavanaGgH, TavLor, and Young, JJ., concurred with KeLry, J.
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MARKMAN, J. (dissenting).

| respectfully dissent. In affirmng the Court of
Appeals, the majority concludes that this Court has never
adopted the “transacti onal approach” to robbery. Slip op at
9. The mgjority then proceeds to overrule nore than thirty
years of precedent in the Court of Appeals applying this view
In doing so, the majority states that “the force used to
acconplish the taking underlying a charge of unarned robbery
nmust be cont enporaneous with the taking.” Slip op at 4. The
majority concludes that defendant in this case “did not
acconplish his taking by use of force, violence, assault, or
putting in fear.” Slip op at 18. Therefore, the majority
concludes that defendant cannot be convicted of unarned

robbery. | strongly disagree with this analysis.



In nmy judgnment, a person is qguilty of the crine of
robbery if, before reaching a place of tenporary safety, the
person uses force either to effect his initial taking of the
property, or to retain possession of the property or to escape
with the property, as long as the property remains “in [the]
presence” of the victim MCL 750.530. The |anguage of the
robbery statute, Mchigan case law, and the common-I|aw
under st andi ng of robbery each support the view that a person
can be convicted of robbery even if the required el enent of
force occurs after the perpetrator’s initial seizure of the
property, but before he has reached a place of tenporary
safety. Therefore, | would reverse the judgnent of the Court
of Appeal s.

| . SUMMARY OF THE ARGUMENT

In the crimnal law, a crinme is not conplete until the
act elenent and the nental elenment of the particular crine
have concurred. People v Patskan, 387 M ch 701, 714; 199 NWd
458 (1972).' In the case of unarnmed robbery, the act el enent

Is the “felonious[] rob[bing], steal[ing] and tak[ing]” of

! See al so Parker, The economics of mens rea, 79 Va L R
741, 741 (1993), citing Hall, General Principles of Crimnal
Law (2d ed), pp 133-141. See al so Bl akey, The RICO civil
fraud action in context: Reflections on Bennett v Berg, 58
Notre Danme L Rev (1982), 237, 290, n 151, stating that
“generally, there nust be a concurrence between a specified
state of mind and prohibited conduct, the nmens rea and the
actus reus.”



property fromthe person of another or of property that is “in
his presence.” MCL 750.530. Further, the act el enment nust be
acconpl i shed “by force and vi ol ence, or by assault or putting
in fear.” Id., see also People v Johnson, 206 Mch App 122,
125-126; 520 NWad 672 (1994). Il will refer to this in the
shorthand as the force elenent. The nental elenment or intent
el enent of wunarmed robbery is the intent to permanently
deprive the owner of his property. People v King, 210 M ch
App 425, 428; 534 NW2d 534 (1995). Thus, the act el enment and
the force el enent nmust concur with the perpetrator’s intent to
permanent|y deprive the owner of his property.

Because the statute, and the case law interpreting the
statute, provide that the property nay be “in the presence” of
the victim “actual possession” of the property by the victim
at the time that the force is used is not required. MCL
750. 530, see al so People v Newcomb, 190 M ch App 424, 430-431,
476 NV2d 749 (1991). The property continues to be “in [the]
presence” of the victimwhere the property remai ns under his
personal protection and control. Id., see also People v
Covelesky, 217 Mch 90, 97; 185 NW 770 (1921). It follows
that, as long as the victim exercises this protection and
control over the property, the requisite force elenent of
robbery may still be used agai nst him because the property is

still “in his presence”. ML 750.530. Thus, where an assault



occurs at any tine during which the property can be said to be
inthe victims presence, a robbery within the neaning of the
statute occurs. In this case, although defendant had
initially seized itens fromthe shelf of the Meijer’s store,
the security guards continued to exercise protective custody
and control over that property, because they continued to
nonitor defendant and they still had the right to take the
property back. Therefore, the property was “in [their]
presence within the neani ng of MCL 750. 530 when def endant, by
assault, attenpted to unlawfully deprive the security guards
of the property. This “transactional view of robbery,? as it
has been applied in Mchigan, is consistent with both the
common- | aw definition and the statute defining robbery, and
supports defendant’s conviction.
I'1. STATUTE

The majority, in ny judgnment, errs inits analysis of the
crime of robbery by interpreting too narrowmy the statute’s
requi renents of the force elenent, the act elenent, and the
concept of possession. As a consequence, the mpjority’s
conclusion that defendant “did not wuse force, violence,

assault or putting in fear to acconplish his taking of

2 The “transaction” designates the events occurring
between the tinme of the initial seizure of the property and
the eventual renoval of such property from the victims
presence.



property” is also in error. Slip op at 23.

The statute requires only that the force and viol ence or
the assault occur at some point during which the property is
“in the presence” of the victim?® The statute does not limt
the force elenent to the initial seizure of the property. A
robbery may occur “by force and violence’” or “by assault” as
long as the property remains “in [the] presence” of the

victim The property is in the presence of the victim

® Mchigan case law has long held that it is unnecessary
that the victimbe the actual owner of the property that is
t he subj ect of the larceny. An enployee or security guard of
t he owner of property who is assaulted during the course of a
|arceny is as susceptible to the crime of robbery as the
owner. Durand v People, 47 Mch 332, 334; 11 Nw 184 (1882).
See al sO People v Cabassa, 249 Mch 543, 546-547; 229 NWed
442 (1930), sustaining a conviction of robbery where a
gasoline station attendant, “[al]though not the actual owner
of the property stolen, was in custody and control of it,” and
stating the rule to be that “[a]s against a wong-doer an
actual possession or custody of the goods [is] sufficient,”
and People v Gould, 384 Mch 71, 79-80; 179 NWad 617 (1970).
O her jurisdictions have conme to a simlar conclusion. To
suggest that anyone other than the |awful owner of property
cannot be the victim of a robbery, of course, would render
even force used cont enporaneous with a taki ng sonethi ng ot her
t han robbery unless the force was used directly agai nst the
owner . No force used against a security guard or other
enpl oyee coul d ever anount to a robbery.

I ndeed, consistent wth this long-held view the
conplaint, warrant, and information in this case showed the
conplainants or victins as Aaron WIlnoth (one of the two
security guards) and Meijer’s. The charge of unarned robbery
agai nst defendant charged that he: “[D]id feloniously rob,
steal and take from the person of another, to-wit: Aaron
Wl noth and Nicole Lewws [the second security guard and the
one who was injured by defendant] or in his/her presence,
certain property . . . by force and violence or by assault or
putting in fear . . . contrary to MCL 750.530.”
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although it is in the actual physical possession of the
per petrator, where the victi mexerci ses protective custody and
control over the property.* This is in accord wth the
statute.

MCL 750. 530 provides:

Any person who shall, by force and viol ence,

or by assault or putting in fear, feloniously rob,

steal and take from the person of another, or in

hi s presence, any noney or other property which may

be the subject of l|arceny, such robber not being

armed wi th a dangerous weapon, shall be guilty of a

fel ony .

It is a settled rule of statutory construction that,
unl ess ot herwi se defined in a statute, this Court will ascribe
every statutory word or phrase its plain and ordi nary nmeani ng.
See MCL 8.3a. Further, this Court shall ensure that words in
a statute are not ignored, treated as surplusage, or rendered
nugatory. Hoste v Shanty Creek Mngt, Inc, 459 M ch 561, 574,
592 NVd 360 (1999).

Here, to describe the element of force, the Legislature

used the words “by force and violence, or by assault or

4 The judge instructed the jury, wthout defense
objection, that to prove the charge the prosecutor had to
prove, in addition to the other articulated el enents, “that
this property was taken fromthe person of Aaron WI noth and
Nicole Lewis or in their presence. This can occur even if the
property was not in the sane i nmedi ate area as Aaron W I noth
and Nicole Lews.” The <charge and the instructions
denonstrate that the jury was informed of the elenents in a
manner consistently, not only with MCL 750. 530, but also with
the dissent’s analysis of the crime of unarned robbery.

6



putting in fear”. MCL 750.530. To describe the act that nust
be acconplished, the Legislature wused the words “rob,”
“steal,” and “take,” and to describe the all owabl e possessi on
of the property that is subject to the robbery, the
Legi sl ature used the words “in his presence.”

The nmajority argues that a robbery occurs only when a
person, by force and violence, or by assault or putting in
fear, uses that force initially to seize the property fromthe
person of another, or in his presence. But, the statute
plainly allows for nore. A robbery occurs under the statute
where, by force and violence or by assault, the perpetrator
takes property fromthe person or in his presence. That is,
where the robber initially seizes the property by force and
vi ol ence or by assault. However, the statute also allows for
a conviction of robbery where, “by assault” the perpetrator
“robs” property that is “in [the] presence” of the victim
The phrase “by assault” cannot nmean the sanme thing as “by
force and violence.” Rather, “assault” is defined sinply as
“a sudden violent attack.” Random House Webster’s College
Dictionary (1991). The termis also defined nore broadly as
“illegal force.” Black’s Law Dictionary (6th ed).

Further, the word “rob” cannot enconpass nerely the
taking of the property, because the term “take” is already

used in the statute. The Legislature is not presuned to have



used different ternms to nmean the sane thing. Here, the
Legi sl ature used the words “rob,” “steal,” and “take.” *“Rob”
means to “[u]lnlawful |y deprive (a person) of or of something,
esp. by force or the threat of force.” The New Shorter Oxford
English Dictionary (1993).

Thus, the statute, summari zed, provides: “Any person who
shall . . . by assault . . . rob . . . [property] fromthe
person of another or in his presence . . . shall be guilty

." That is, a person may be guilty of robbery if *“by
assault” he “robs” property that is “in [the] presence” of the
victim As the mpjority recogni zes, the defendant in this
case comm tted an assault upon the security guards. Because
the security guards exercised protective custody and control
over that property, it remained in their “presence’”. View ng
the evidence in a light nost favorable to the prosecutor, the
assault was committed so that the defendant coul d renove the
property “from [the] presence” of the security guards.
Def endant’s violent act of assault evidenced his intent to
unl awful Iy and permanent|y deprive the guards of the property.

The majority asserts that the dissent m sapprehends the
context of the statutory phrase “in his presence”. The
majority enphasizes the words “by force and viol ence, or by
assault or putting in fear,” slip op at 19, and assunes that

these words apply only to the initial taking itself, and



therefore, concludes: “the statute identifies unarmed robbery
as taking another’s property in the other’s presence 'by force
and viol ence, or by assault or putting in fear,’”” and “[i]f
t he physical taking was acconplished wthout force, assault,
or fear, the statute does not pernt treating the |arcenous
crinme as a robbery because of a subsequent forceful act.” Id

However, as | have indicated, | believe that, although
property may be in the actual and wongful possession of the
perpetrator, it may still be “in [the] presence” of the victim
such that the perpetrator may still, “by assault,” “rob” the
victim ML 750.530. Wiile the statute provides that the act
nmust be acconplished “by force and viol ence, or by assault,”
the requisite act is nore than a nmere taking or initial
| arceny of the property as evidenced by the statute’'s
enpl oynent of the word “rob.” As we have al ready indicated,
“rob” nmeans nore broadly an unl awful deprivation of property

by force.?®

® The mpjority approaches the statute in a piecenea
fashion, restricting its application to the initial act of
defendant’s seizure of the property, and ignoring the
significance of the ternms “by assault”, “rob” and “in his
presence.” Indeed, in People v Calvin, 60 Mch 113, 119; 26
NW 851 (1886), the offense of robbery was described by this
Court as separating these two phrases. Describing the robbery
statute, the Court stated, of wunarnmed robbery, that “the

offense is perpetrated by force and violence . . . and
robbi ng, stealing, and taking fromthe person of another, the
robber not being armed with a dangerous weapon.” Id., citing

How Stat 8§ 9091
(conti nued...)



Therefore, although a |arceny may be conplete when the
perpetrator initially wongfully takes and conceals the
property, the statute enconpasses not nerely a |larceny, but a
“rob[ bing], steal[ing], and tak[ing]” by force and viol ence,
or by assault or putting in fear, of property, that is “in
[the] presence” of the victim MCL 750. 530. Thus, while
through an initial |arceny the perpetrator may steal property,
he may not yet have “rob[bed]” that sane property. Thus, an
assault to “rob” may occur after the initial seizure of the
property.

Further, the phrase “from the person of another, or in
his presence” has been defined by this Court, in a manner
consistent with this interpretation, to nean that the victim
nmust nerely mai ntain personal protection over the property for
it to be considered “in his presence.” |n Covelesky, supra at
97, this Court stated:

“[T]he words ‘taking from the person of

anot her,’” as used in connection with the common-I| aw

definition of robbery, are not restricted in

application to those cases in which the property
taken is in actual contact with the person of the

one fromwhomit is taken, but include within their

nmeani ng the taking by violence or intimdation from

the person wonged, in his presence, of property
whi ch either belongs to himor which is under his

°(...continued)
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personal protection and control. And where such
wor ds have been incorporated into statutes defining
r obbery, t hey have recei ved t he same
construction. "t®

In Covelesky, this Court further adopted the interpretation by
the lowa Suprenme Court of the prepositional phrase “fromthe
person of another” in the | owa robbery statute, which “cl osely
resenbl es” that of M chigan:
“The preposition ‘from does not convey the

i dea of contact or propinquity of the person and

property. It does not inply that the property is

in the presence of the person. The thought of the

statute, as expressed in the | anguage, is that the

property nust be so in the possession or under the

control of the individual robbed that violence or

putting in fear was the neans used by the robber to

take it.” [Id. at 99, quoting State v Calhoun, 72

lowa 432; 34 NW 194, 196 (1887).]

As evidenced by this analysis, the nmpjority takes too
narrow a view of the concept of “possession” when it states
that “this defendant did not did not use force, violence,

assault or putting in fear to acconplish his taking of

property.” Slip op at 23. Neither the statute nor the common

® As noted by the Court in Covelesky, the phrase “in his
presence” was part of the definition of robbery at common | aw.
Id. at 97, quoting 34 Cyc 1796. The actual words “or in his
presence” were not added to the statute until 1931 with the
adoption of the Mchigan Penal Code, 1931 PA 328, § 529.
People v Moore, 13 Mch App 320, 323, n 6; 164 NwWd 423
(1968). As the nmpjority acknow edges, M chigan i ncorporated
the common-|l aw crinme of robbery into the statute. Slip op at
5 n 4.
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| aw requires that the victimbe in actual possession of the
property when the force is exercised. Although in the actual
possession of the thief, the property may still be in the
“presence” of the victim because it is “under his persona
protection and control,” Covelesky, supra at 97-99, and the
use of force at the time the perpetrator attenpts to
ultimately renove the property from the presence of the
victim sufficiently establishes the force necessary to comnmt
robbery.’ For a “thief does not obtain the conplete,
i ndependent and absol ute possession and control of noney or
property adverse to the rights of the owner where the taking
is imediately resisted by the owner before the thief can
renove it from the prem ses or from the owner’s presence.”
State v Long, 234 Kan 580, 586; 675 P2d 832 (1984), see also
People v Clark, 113 Mch App 477, 480; 317 NW\d 664 (1982);
Newcomb, supra at 430-431.

The di ssent does not di sagree that the crinmes of |arceny

" “A thief who finds it necessary to use force or
threatened force after a taking of property in order to retain
possession may in |egal contenplation be viewed as one who
never had the requisite dom nion and control of the property
to qualify as a ‘possessor.’” 4 Wharton, Crimnal Law (14th
ed), 8 463, at 39-40.
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and robbery are distinct.® However, for the purpose of the
crinme of robbery, the relevant act enconpasses a broader
spectrumof time, and includes not sinply aninitial |arcenous
taki ng, “by force and vi ol ence” or “by assault,” but a robbing
of the victim*®“by assault” when the property renmains in the
victim s presence.

Thus, as long as the property is in the presence of the
victim that is, before the perpetrator reaches a place of
“tenporary safety,” a robbery can occur when the perpetrator
Wi th actual possession attenpts to sever the property fromthe
victims presence “by force and violence, or by assault or

putting in fear.” MCL 750.530.°

8 The universal view at common | aw was t hat robbery was
an aggravated formof larceny. 1 Odgers, The Conmon Law of
Engl and (2d ed), p 331. See also Rapalje, Larceny & Kindred
O fenses (1892), 8 58, p 64, noting that the “distinction
[ bet ween | arceny and robbery] lies in the presence in one of
t hemand t he absence in the other of the el enments of force and
putting in fear.” That common-law robbery is a |arceny
aggravat ed by the use of force has continued to be the viewin
nore nodern tinmes. See LaFave & Scott, Crimnal Law (1972),
894, p 692; Perkins, Crimnal Law (2d ed), 8 2, at 280.

°® The concept of “tenporary safety” describes the point
beyond whi ch the property is no longer in the presence of the
victim Practically, the perpetrator has escaped. At this
poi nt, the perpetrator has consummat ed hi s wongful possession
by fully converting the property to his own use and nmay,
unl ess apprehended, do with the property as he sees fit. Upon
reaching a place of tenporary safety, the perpetrator finally
exercises full ®“domnion and control” over the property.
(conti nued. . .)
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[11. I NTENT TO “ PERVMANENTLY DeEPRI VE”

That the “transactional view constitutes the proper view
of robbery under the statute is reinforced, in ny judgnent, by
the fact that the “intent to permanently deprive” el enent may
occur after the initial taking. Unarned robbery is a specific
intent crime. People v Dupie, 395 M ch 483, 487; 236 NVW2d 494
(1975), citing People v McKeighan, 205 M ch 367; 171 NWwW 500
(1919). The focus of the intent el enent of robbery is on the
perpetrator’s intent to permanently deprive the owner of his
property. King, supra at 428.

Wi le, ordinarily, the taking and the use of force in a
robbery are rel atively contenporaneous so that the requisite
intent may be readily inferred fromthese events, the act of
force nonet hel ess may precede or follow the taking. People v
LeFlore, 96 Mch App 557, 561-562; 293 NW2d 628 (1980). For
exanpl e, a typical robbery occurs when, by the threat or use
of force, the robber forces the victimto turn over property
directly to him However, that the force occurs after the
initial taking does nothing to negate the “intent to

permanently deprive” elenent. In other words, when the

°C...continued)
Wharton, note 7, supra. However, until that point, the victim
is viewed as continuing to exercise protective custody and
control over his property. Covelesky, supra at 97-98.
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perpetrator, by assault, intends still to permanently deprive
the victimof property that remains in the victins presence,
a robbery can be said to have occurred. It is the
perpetrator’s intent at the tinme of the use of force—either to
preserve his unl awful possession of the goods or to effect his
escape (at | east where these occur while the property remains
“in the presence” of the victinm-that conpletes the crinme of
robbery. 1°

As long as there is a “purposeful relationship” between
the el ements of the crime of robbery: the act, whether that be
robbi ng, stealing or taking, which establishes the intent to
permanent |y deprive the victimof his property, and t he force,

whi ch aggravates that crime into robbery, the robbery is

conpl et e. LeFlore, supra at 562, citing LaFave & Scott,
Cimnal Law, 8 94, p 701-702. “The entire |arcenous
0 Further, the perpetrator’s “willingness to use force

agai nst those who would restrain himin flight suggests that
he woul d have enpl oyed force to effect the theft had the need
arisen,” in other words, that he has the specific intent to
permanent|ly deprive the owner of his property. 2 LaFave &
Scott, Substantive Crimnal Law, 8 8.11, p 453. This view of
robbery recogni zes that robbery is a crime agai nst the person,
and its prosecution is intended to protect the person robbed.
People v Hendricks, 446 Mch 435, 449-450; 521 NWd 546
(1994). \Where a perpetrator uses force against a person with
the intent to permanently deprive that person of property over
whi ch he has protective custody and control, the perpetrator
evi dences the conduct that the statute seeks to punish.
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transaction should be reviewed to determine if there is a
continuity of intent between the forceful act and the taking
(or vice versa).” Id '

To clarify, consider the perpetrator who is observed
shoplifting and manages to escape fromthe store before being
apprehended. In such a case, the only crine that occurs is a
| ar ceny. The larceny is conplete upon the perpetrator’s
concealment of the item for it is at that tinme that the
intent to deprive the owner of the property nmerged with the
actual taking.

Next consi der the perpetrator who i s observed shoplifting
and who is followed out into the parking lot. Before being
confronted by the security guards, he drops the property onto
t he ground or he is apprehended. Again, the crine is |arceny,
for no further crimnal intent may be inferred fromhis acts.

Finally, consider the perpetrator who uses force in the
parking lot, as in this case, while he is still in actua
possession of the property. The perpetrator is still viewed

under the robbery statute as having robbed the victi mbecause

11 See Briley v Commonwealth, 221 Va 532, 543; 273 SE2d
48 (1980), stating that “[i]n a robbery prosecution, where the
vi ol ence against the victimand the trespass to his property
conbine in a continuing, unbroken sequence of events, the
robbery itself continues as well for the same period of tine.”
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the property was still in the victims presence when the
assault occurred. The property was at the tinme of the thief’s
initial taking of it, andis still at the tinme of the assault,
“in[the] presence” of the victim ML 750.530. The security
guards continued to exercise “protective custody and control”
over the property. Covelesky, supra at 97-98.
I V. TRANSACTI ONAL VI EW

Having established that the statute enconpasses not
merely an initial taking of property “by force and viol ence”
or “by assault”, but rather, a robbing of the victim by
assaul t, where property continues to be in the presence of the
victim the question next to be addressed is whether this
Court shoul d recogni ze the transacti onal view of robbery as it
has hitherto been applied in M chigan.

A. Court oF APPEALS DecCi si ONS

Wiile this Court has never expressly adopted the
“transactional view' of robbery, Mchigan jurisprudence on
this issue is no tabula rasa. The Court of Appeal s, including
the panel in this case, has expressly applied this view to

robbery for at least thirty years.? See, e.g., People v

2. The deep rootedness of the “transacti on approach” is
further reflected by its regular articulation in recent
opi nions of the Court of Appeals which were not even vi ewed as

(conti nued. ..)
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Sanders, 28 Mch App 274, 277; 184 NW2d 269 (1970) (stating
that, in the context of armed robbery, “the incident of the
taking nmust be viewed in its totality in order to ascertain
the intent of the defendant when the assault occurs”); People
v Beebe, 70 M ch App 154, 158; 245 NW2d 547 (1976) (stating
that the viewof the ngjority of other jurisdictions considers
robbery as an “ongoi ng transacti on” rather than one “broken up
intoits conponent acts”); LeFlore, supra at 562, stating that
the “assault may follow the taking if that force is used to

conpletely sever the victinms possession”); Clark, supra at

2( ... continued)

warranting publication. People v Garrett, unpubli shed opi ni on
per curiam i ssued Mar ch 26, 2002 (Docket No.
227944) (affirmng the followi ng i nstruction: “The use of force
in retaining property taken or in attenpting to escape rather
than in the taking of property itself is sufficient to supply
the element of force essential to the offense of robbery”);
People v Scruggs, unpublished opi nion per curiam issued March
19, 2002 (Docket No. 225337)(affirmng an armed robbery
conviction where defendant brandished a knife during his
escape from the scene of a larceny); People v Cherry

unpubl i shed opi nion per curiam issued March 8, 2002 (Docket
No. 224544) (affirmng a conviction in an alnost-identica

case involving a parking lot fight wth security guards);
People v Garza, unpublished menorandum opinion, issued July
27, 2001 (Docket No. 223543)(observing that the “use of force
inretaining the property taken or in attenpting to escape is
sufficient to supply the elenent of force or coercion
essential to the offense of robbery”); People v Wimbush,
unpubl i shed opi ni on per curiam issued April 28, 2000 (Docket
No. 210709) (asserting that “Mchigan has adopted a
transactional approach for analyzing robbery”).
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480 (stating that M chigan enpl oys the “*transaction’ test for
arnmed robbery, which provides that a taking is not considered
conplete until the assailant has effected his escape because
the wvictim is still <considered in possession of his
property”); People v Denny, 114 Mch App 320, 324; 319 NW2d
574 (1982); People v Turner, 120 M ch App 23, 28; 328 NW2d 5
(1982); People v Tinsley, 176 M ch App 119, 121; 439 NW2d 313
(1989); Newcomb, supra at 430-431; People v Velasquez, 189
Mch App 14, 17; 472 NWad 289 (1991).

Thus, the Court of Appeals has consistently interpreted
t he statutes defining robbery and arned robbery as “conti nuous
of fense[s], which [are] not conplete until the perpetrator
reaches a place of tenporary safety.” Tinsley, supra at 121.
This line of precedent, with its attendant reasoni ng, provides
consi derabl e  support for the proposition that t he
“transactional view of robbery is consistent with M chigan
jurisprudence. *®

B. ANALOGOUS PRINCIPLES I N SUPREME COURT

I n addi tion to being consistent with the robbery statute,

13 Cases in other jurisdictions with simlar statutory
| anguage have also found sufficient evidence of robbery in
strikingly simlar factual circunstances to the instant case.
See, e.g., People v Estes, 147 Cal App3d 23, 26; 194 Cal Rptr
909 (1983)[Cal Penal Code § 211]; State v Long, supra at 2
[ Kan Stat Ann § 21-3426].
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M chigan case law, and the comon |aw, the “transactiona
vi ew’ of robbery has been inplicitly accepted by this Court in
ot her contexts. Wiile the magjority asserts, correctly, that
this Court has never recogni zed the “transacti onal approach”
in the specific context of robbery, slip op at 9, this Court
has adopted a “transactional view of robbery in the context
of felony murder, where the nurder occurs after conm ssion of
the robbery. People v Podolski, 332 Mch 508, 515-518; 52
NW2d 201 (1952). There, the Court stated that “the robber may
be said to be engaged in the conmm ssion of the crine while he
i s endeavoring to escape and nmake away with the goods taken.”
Id. at 518. In Podolski at 515-518, this Court expressly
adopted the reasoning of the Pennsylvania Suprene Court in
Commonwealth v Moyer, 357 Pa 181, 190-191; 53 A2d 736 (1947),
whi ch st at ed:

“It is equally consistent with reason and
sound public policy to hold that when a felon's
attenpt to commt robbery or burglary sets in
notion a chain of events which were or shoul d have
been within his contenplation when the notion was
initiated, he should be held responsible for any
death which by direct and alnost inevitable
sequence results fromthe initial crimnal act

Every robber or burglar knows that a likely
|ater act in the chain of events he inaugurates
will be the use of deadly force against himon the
part of the selected victim For whatever results
follow from that natural and Ilegal use of

retaliating force, the felon nust be held
responsi bl e.”
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Further, the Podolski Court at 517-518 agreed with the
reasoni ng asserted by the prosecutor, quoting from Wharton,
Hom cide (3d ed), p 186:

“Where a homicide is commtted within the res
gestae of a felony, however, it is commtted in the
perpetration of, or attenpt to perpetrate, a felony
within the meaning of such statutes. That the
attenpt to conmt the felony was not far advanced
does not |essen the offense. And a burglar who
breaks into a building, or who shoots a person who
di scovers himin an effort to escape, cannot avoid
puni shment for murder in the first degree, upon the
theory that the burglary consisted in breaking in,
and was consumat ed before the killing. A burglar
may be said to be engaged in the conm ssion of the
crime of burglary while making away wth the
pl under, and while engaged in securing it. So, a
robbery within the nmeaning of a rule that a
hom ci de conmitted in the perpetration of a robbery
is murder in the first degree is not necessarily
concluded by the renoval of the goods from the
presence of the owner; and it is not necessary that
the hom cide should be commtted at the precise
time and place of the robbery.” [

4 The majority criticizes the dissent’s use of Podolski.

The majority states that in that case “[t]his Court did not
base the felony nmurder on a ‘transactional’ notion of
robbery.” Slip op at 21. The dissent does not assert that
Podolski adopted a transactional approach to robbery. The
case is cited only to illustrate that a felony nurder
conviction can be based on a killing that occurs after the
predi cate crinme of robbery. Further, this case is cited to
illustrate that the concept of an ongoing crimnal
transaction, in which the elenents of the crine may be vi ewed
as part of an unbroken chain of events, is an appropriate
net hod for analyzing the conduct of individuals under the
crimnal law. The transactional approach to robbery nerely
recogni zes the prem se of Podolski that the use of force after
a taking of property is sufficient to consummate the crine of
(conti nued. . .)
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In nmy judgnent, it is altogether reasonable to extend, by
anal ogy, this reasoning with respect to felony nmurder for a
killing committed after a burglary or after a robbery, to the
case of an assault commtted after an initial taking, but
before the perpetrator’s escape.

| n People v Gimotty, 216 M ch App 254, 257-259; 549 NV2d
39 (1996), the Court of Appeals held that the defendant had
not reached a place of tenporary safety in his escape fromthe
scene of retail fraud, defined in the chapter on | arceny, MCL
750. 356, and, thus, that the death of a child in a vehicle
struck by the defendant’s vehicle during a high-speed police
chase from the store was sufficiently connected to the
under | ying offense to support felony nurder. See al so People
v Oliver, 63 M ch App 509, 523; 234 NW2d 679 (1975); People v
Smith, 55 M ch App 184, 189; 222 NW2d 172 (1974). Again, by
anal ogy, these cases support the view that an assault
following an ordinary |arceny elevates the crine to robbery
and that a perpetrator who uses that force at any tinme before
reaching a place of tenporary safety in an effort to retain

the property or escape with the property can be charged with

¥(...continued)
robbery.
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robbery. **

Finally, we would observe that the “transactional view
of robbery is also consistent with the prem ses that underlie
the greater culpability of the perpetrator who resorts to
violence in an attenpt to steal property.!® It is not the
victim but the perpetrator who should bear the ful
responsibility for his actions. “*Every robber or burglar
knows that a likely later act in the chain of events he
I naugurates wll be the [attenpted] use of deadly force
agai nst himon the part of the selected victim For whatever
results followfromthat natural and | egal use of retaliating

force, the felon nust be held responsible.’” Podolski, supra

1 Surely, it is not because a | arceny occurred that the
property in this case can said to be out of the victims
presence. | ndeed, because the security guards naintained
uni nterrupted surveillance over defendant and because they
converged on himin a place where they were authorized to
confront himand recover the property, the property was very
much within their “protective custody and control.’
Covelesky, supra at 97-98. For the purposes of sone
| arcenies, the property nmay be renoved from the victins
presence, but the bare fact that a | arceny occurs cannot, in
every case, be deened such renoval

6 Bl ackstone observed that the “force . . . makes the
violation of the person nore atrocious than privately
stealing.” 4 Blackstone, Comentaries, Public Wongs, ch 17,
p 242. Bl ackstone refers also to the parallel view of robbery
in the civil Ilaw “qui wvi rapuit, fur improbior esse
videtur,” he who steals by violence nmust be judged wth
greater culpability as a robber. Id. See also Rapalje

supra, 8§ 444, pp 632-633.
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at 516 (citations omtted). The use of force by the
perpetrator agai nst the owner of property who discovers his
deed is an act, the need for which should not take the
perpetrator by surprise. The use of force in such a
ci rcunst ance shoul d not be viewed as unusual or unconmon, but

rather as a typical incident of the crinme of larceny.?'’

V.  APPLI CATI ON OF PRI NCI PLE
When anal yzing whether sufficient evidence has been
presented to sustain a crimnal conviction, this Court revi ews
the evidence in a light nost favorable to the prosecutor and
determ nes whet her any rational trier of fact coul d have found
that the essential elenents of the crine were proven beyond a
reasonabl e doubt. People v Nowak, 462 M ch 392, 399-400; 614

NW2d 78 (2000). In that case, the Court articulated that this

“standard of review is deferential: a reviewing court is
required to draw all reasonable inferences and nake
credibility choices in support of the jury verdict.” 1Id at

1 “Robbery, while containing elenents of theft of
property, is primarily an assaultive crime . . . “Robbery

violates the social interest in the safety and security of the
person as well as the social interest in the protection of

property rights. In fact, as a matter of abstract
classification, it probably should be grouped with offenses
agai nst the person . . . .’'" |[Hendricks, supra at 449.]
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400.

The “transactional view of robbery, as explainedinthis
opinion, and in light of the facts and charges presented to
the jury, supports defendant’s conviction in the instant case.
The record establishes that the Meijer security guards
observed defendant commt a |arceny when he conceal ed itens
that he had taken from a Meijer’'s departnent store and
proceeded to | eave the store wi thout paying for them The
security guards continued to surveil defendant during this
entire transaction, fromthe noment he took the property and
concealed it until the altercation in the parking lot. During
their observation of defendant, the security guards conti nued
to exercise protective custody and control over the property.
That is, the security guards had the authority and the right
to take it back. Thus, the property was for all purposes “in
[the] presence” of the guards. MCL 750. 530. As security
guards for the property’s owner, Meijer’s, these guards had a
right and the authority to regai n possession of the property.
In the nonents prior to the confrontation, defendant had a
choi ce either to surrender peacefully or to attenpt to renove
the property fromtheir presence by force, in this particul ar
case, by assault. He chose the latter, and his conduct

thereby evidenced an intent to forcefully and permanently
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deprive Meijer’s of its property. By assault, defendant
robbed the security guards of property that was in their
presence. It is at the nonment when the defendant turned to
force (which caused one of the guards to suffer a fractured
bone in her face and two broken teeth) that his intent to
deprive the owner of its property and the use of force nerged
to satisfy the elenments of the crinme of robbery.
VI . CowoN Law
A.  FORCE AFTER | NI TI AL TAKI NG

Finally, an analysis of the common | aw supports the view
that force used after aninitial wongful seizure of property,
to prevent the victimis resistance or to escape with the
property, is sufficient to satisfy the elenents of the crine
of robbery. The common-law crinme of robbery was defined as
“the unlawful taking possession of the goods of another by
means of violence or threats of violence, used with the object
of obtaining those goods fromthe owner, w thout his consent
and with the intention of depriving hi mpermanently of all the
benefits of his ownership.” 1 Odgers, The Common Law of
England (2d ed), ch VIIlI, p 331. In this work, which is a

conpilation of “all inportant statutes and decisions,” the
authors declare that where a person “used any personal

violence at the tinme of or inmmediately before or imrediately
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after such robbery, he nay be sentenced” as a robber was at
that tinme, “to penal servitude for life.” Id The difference
bet ween | arceny and robbery is further explained: “If the only
vi ol ence used occurs accidentally and unintentionally in the
prisoner’s efforts to obtain possession of the property, the
offence is larceny fromthe person and not robbery. But if
violence is necessary to enable the prisoner to obtain
possession of the property, and the prisoner on discovering
this intentionally resorts to violence with that object, this
is robbery.” I1d at 332. In an exanple that follows, the
aut hor sets out the distinction between the successful escape
and the violent altercation before the robber conpletes the
escape:

Thus, the snatching of a purse from a
prosecutor, who is unaware of what is happening
until after the purse is gone fromhis possession,
cannot anmount to robbery; but it will be otherw se
if the prisoner does sonmething to put the

prosecutor in bodily fear before snatching the
purse, for here the fear precedes the taking.

So, if the prisoner obtains possession of the
property wthout actual violence or threats of
violence, the crime is only larceny from the
person, unless the prisoner inmmediately after
t aki ng possession of the property uses personal
violence.” [I1d]

Finally, the common-|aw i ndictnment for robbery was pled

as foll ows:
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A.B., on the _ day of _ , in the county of ,

robbed C.D. of a watch, and at the tinme of or

i mediately before or inmmediately after such

robbery did use personal violence to the said C D

[2 Odgers, at 1478.]

Conpare the vi ew expressed by Rapalje in 1892, which al so
supports the viewthat the force el enent of robbery can occur
after the initial seizure of the property: “To constitute
robbery, the force used nust be either before or at the tine
of the taking and of such a nature as to show that it was
intended to overpower the party robbed, or to prevent
resistance on his part, and not merely to get possession of
the property.” Rapalje, Larceny & Kindred Offenses (1892), §
446, p 637 (enphasis added). These views are nore precise
with regard to the actual nature of the crinme of robbery as
one of force against the victimto renove property from his
presence. It is the use of force “not nerely to get

possession,” but also, “to prevent resistance” that satisfies

the el ements of the crine. Id.'® In ny judgnent, the majority

8 The mmjority is incorrect in suggesting that this
guot ati on does not reflect Rapalje’'s view of the common | aw.
Slip op at 8 n 6. While Rapalje uses this quotation in
di scussing a North Carolina state court decision, heis nerely
repeati ng | anguage fromhis own earlier statenent cited by the
majority, id., and then describing what he believes to be the
consistent North Carolina view. Rapalje does not suggest in
any way that the North Carolina viewis inconsistent with his
earlier statement. The phrase “not nerely to get possession

(conti nued. . .)
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errs in concluding that the common | aw of robbery would not
support defendant’s conviction in the instant case. The
comon law, which, as the nmgjority acknow edges, has been
i ncorporated into MCL 750.530, supported a conviction for
robbery when a perpetrator used force against the victimeven
after the property had al ready been taken by the perpetrator,
if the perpetrator used that force to prevent the victinms
resistance or to escape with the property. This is what
occurred in this case.'®
B. BLACKSTONE

In contending that the common | aw supports its view, the

8 .. continued)

. [but also] to prevent resistance” fully supports his
view that, even where a robber first possesses “the goods, up
tothe time of the felonious violence,” the property is stil
in “the possession of the owner; and the taking, being in [the
owner’s] presence, is . . . from [the owner’s] person.”
Rapalje, supra, 8§ 445, at 633. \Wien read in its entirety,
Rapal je’s quote is entirely consistent with the dissent’s view
that the property may already be in the possession of the
perpetrator, that is, it may already have been initially
“taken” when the forceful act necessary to conplete the
robbery occurs.

19 By its approval of QOdgers, slip op at 7, n 6, the
majority appears to concede that the force used in a robbery
may occur after the taking. Sonmehow, however, in the very
sanme breath, the majority asserts that Odgers offers support
for its view that the force and the taking nust be
cont empor aneous. |If the force may occur i medi ately after t he
initial taking, it is hard to understand the basis for the
majority’s proposition that there nust be absolute
cont empor aneousness.

29



maj ority makes nmuch of the quotation fromBlackstone that “if
one privately steals sixpence fromthe person of another, and
afterwards keeps it by putting him in fear, this is no
robbery, for the fear is subsequent . . . .” 4 Blackstone,
Comment ari es, Wongs, ch 17, p 242. However, as pointed out
by Perkins, Crimnal Law (2d ed), p 348, this quotation has
been m sappl i ed:
If the tw transactions are essentially

di stinct—if subsequent to the larceny the owner

should cone upon the thief and be prevented from

retaking his property by force or violence-- the
thief would be guilty of larceny and assault, but

not robbery. But if the violence or intimdation

is part of the res gestae of the larceny the

offense is generally held to be elevated to the

category of robbery . . . . [Id at 349.]

The majority attenpts to distinguish this quotation from
Perkins in three ways, all of which are unavailing. First,
the majority states that the dissent “fails to set forth the
full quotation from Perkins and therefore m sunderstands the
poi nt that Perkins was making.” Slip op at 11, n 9. To
denonstrate that the “transactional view is not only
consistent with the statute and M chigan case-law, but also
consistent with the common | aw as refl ected by Bl ackstone, we
set forth the |anguage from Perkins in full. Follow ng the

di sput ed quotation from Bl ackstone, Perkins wites:

Cccasionally this has been m sapplied. For
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exanple, during a chance neeting D suggested he
mght be interested in buying the gun X was
carrying and asked perm ssion to examne it, which
was granted. Finding the gun | oaded D then pointed
it at X and told himto run for his life. As X
backed away, D ran off wth the weapon. A
conviction of robbery was reversed on the theory
that the resort to intimdation was after the

acquisition of the gun.[?] This conpletely
overl ooks the distinction between possession and
cust ody. Wen D received the gun to examne

monmentarily in the presence of X, D had custody
only. Had he run off with the gun w thout viol ence
or intimdation he would have been guilty of
| ar ceny because this would have been a trespassory
taking and carrying away with all the el enents of
that offense. And since he actually did this under
a threat to kill he clearly comritted robbery, as
the sane court had held earlier under an equival ent
set of facts. And a notorist whose tank had been
filled with gas at his request, after which he held
off the attendant at gunpoint, under threat to
shoot while he drove away w t hout maki ng paynent,
was properly convicted of robbery. Furthernore, if
one snatches property fromthe hand of another and
uses force or intimdation to prevent an inmediate
retaking by the other, this is all one transaction
and constitutes robbery. |If the two transactions
are essentially distinct,—-if subsequent to the
| arceny the owner shoul d cone upon the thief and be
prevented from retaking his property by force or
vi ol ence, the thief would be guilty of |arceny and
assault, but not robbery. But if the violence or
intimdation is part of the res gestae of the
|arceny the offense is generally held to be
el evated to the category of robbery, although there
Is still some authority for the earlier view that

20 As the mpjority points out, Perkins disagrees with the
reversal of this conviction, and the basis of his di sagreenent
lies in the rational e supporting the reversal that “resort to
intimdation was after the acquisition of the gun.” Thi s
supports the view that the force required to convict one of
robbery may occur subsequent to the initial wongful taking.

31



force or intimdation used to retain possession of

property taken wthout it, is not sufficient.

[ Perkins, supra at 348-349.]

The majority concedes that, in the first exanpl e given by
Perkins, “the thief initially had nere custody of the weapon,
but his possession of the weapon was secured by threat of
force.” Slip op at 11, n 9. In this case, defendant,
i kewi se, had nere custody of the itens, and the attenpt to
gai n conpl ete possession of the itens, that is, to renove the
items fromthe presence of the security guards, was secured by
the use of force. As expl ained el sewhere, the successful
escape with the property, or the conplete renoval of the
property fromthe presence of the victim is not a necessary
el enent of robbery. Rather, escape and such renoval nerely

i ndicate the end point of the “transaction.”?

Second, the mmjority states that Perkins’ use of the

2L The mpjority asserts that defendant’s “use of force
or violence was not to take the property, but toretainit and
escape apprehension. It follows that defendant did not conmt
the of fense of unarmed robbery.” Slip op at 18. However ,
def endant attenpted to escape apprehension with the property.
Thus, defendant did use force in an attenpt to conplete his
wr ongf ul possession of the property. Further, we do not, as
the majority suggests, support “the fiction . . . that a
robbery is not conplete until a defendant reaches tenporary
safety.” Slip op at 10. Rather, we believe that a robbery
may be conpl et ed whenever a perpetrator uses force to resist
or to escape before the tine that he reaches a place of
tenporary safety.
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words “‘res gestae’ . . . does not suggest an expansive
‘transactional’ view of robbery, rather it narromy refers to
t he events occurring cont enpor aneousl y W th t he
t aki ng—precisely the tinme frane in which the application of
force nust occur.” Slip op at 12, n 9. However, “res gestae”
interns of the law, and in the context in which Perkins used
it, sinmply neans “[t]he whole of the transaction under
investigation and every part of it.” It means “things or
t hi ngs happened.” 1ndeed, a res gestae witness is defined as
“Ial]n eyewitness to some event in the continuum of the
crimnal transaction and one whose testinmony wll aid in
devel oping a full disclosure of the facts surrounding the
all eged conmi ssion of the charged offense.” Bl ack’s Law
Dictionary (6'" ed). Thus, that the use of force against the
owner of property occurs after the latter observes the
wrongful acts of the perpetrator would seem not to be
particularly relevant to analyzing whether a robbery occurs
because the conduct of the perpetrator occurs as part of an
unbroken sequence of events. The concept of res gestae, in
the context in which it is used by Perkins, is wholly
consistent with the view that the perpetrator’s use of force
before, contenporaneously with, or imediately after he is

observed taking property in the presence of the victim
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provides the requisite force required to convict the
perpetrator of robbery.

Third, the mjority states that the quotation from
Per ki ns supports, rather than contradicts, the interpretation
of Bl ackstone’s quotation. Slip op at 12, n 9. W do not
di sagree t hat Perkins’ quotation supports Bl ackstone’ s concept
of robbery. As Perkins notes, the quotation has been
misapplied. And as explained in this dissent, it has been
m sapplied in the sane manner that the majority seeks to apply
it in their opinion. The quotation has been msapplied to
mean that force used at any tinme after an initial seizure of
property from the person or from his presence by the
perpetrator cannot constitute the crine of robbery.

However, a closer analysis of the conmmon-law crinme of
robbery expl ai ns the m sunder standi ng. Bl ackstone’ s quotati on
contenplates a “private stealing”, one which is not discovered
until the perpetrator and the property have | eft the presence
of the victim Use of the words “private stealing” is
significant, because it specifies what, at conmon | aw, was a
theft by stealth, or a theft conpleted without the victims
know edge. Bl ackstone explicitly contenpl ates that force used
by one after he “privately steals” is not considered a

robbery. The quotation fromPerkins |ikew se contenpl ates the
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di stinction between a private stealing, and the use of force
during the tinme that the property is being taken. Per ki ns
states: “If the two transactions are essentially distinct, —f
subsequent to the | arceny the owner shoul d cone upon the thi ef
and be prevented from retaking his property by force or
vi ol ence, the thief would be guilty of larceny and assault,
but not robbery.” I1d. at 349.

Bl ackstone’s use of the phrase “private stealing” is
per haps better understood by the definition of the common-I| aw
crinme of robbery given by Sir Edward Coke, the preeni nent
chief justice of England, and author of the conprehensive
Institutes of the Laws of England. 1In defining the crinme of
r obbery, Coke stated:

Robbery is a felony by the comon | aw,
commtted by a violent assault, upon the person of

anot her, by putting himin fear, and taking from

his person his noney or other goods of any val ue

what soever. [Coke (1797), pt 3, p 68.]

Coke expl ains the difference between the private stealing
and the use of force by the robber by distinguishing between

the “cutpurse”? and the “robber.” In this regard, he states

t hat :

22 A “cutpurse” is defined by the Oxford English
Dictionary as “[a] person who stole by cutting purses fromthe
girdles from which they were suspended; a pickpocket, a
thief.” The New Shorter Oxford English Dictionary (1993).
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both take [property] from the person,!?® but [the

cutpurse] takes it clam et secrete,[? without

assault or putting in fear, and the robber by

violent assault, and putting in fear. [Id at 68.]

Next, in defining the term“taking,” Coke describes the
situation in which the cutpurse cuts the strings of the
victims purse and the purse then falls to the ground. In
this situation, there is no robbery because the perpetrator
never has possession. Id. However, if the perpetrator picks
up the purse, and then, “in striving . . . let[s] it fall and
never [takes] it again,”[? this, according to Coke, is a
“taki ng” within the meani ng of common-| aw r obbery, “because he
had it in his possession; the continuance of his possessionis
not required by the law' and after it was secretly in his
possessi on, the use of force occurred. Id.

It is evident from this explanation by Coke, that the

di stinction between one who successfully “privately steals,”

as referenced by Bl ackstone, and the one who, attenpting to

22 As expl ai ned, both at comon | aw, and under M chigan’s
statutes, this includes property “in the presence” of the
victim

24 “To keep secret, to conceal or hide.” The New Shorter
Oxford English Dictionary (1993).

2 The word “striving” is defined as to “[e]ngage in
violent conflict, struggle (with or against an opponent, for
a thing). The New Shorter Oxford English Dictionary (1993).
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privately steal, is discovered in the process, and uses force
in order to conplete the taking, is the distinction between
the cutpurse and the robber. It is also evident, from Coke’s
description, that force used after the initial taking of the
property may still give rise to the crine of robbery. The
common-| aw description of the crinme of robbery is, as the
di ssent denonstrates, consistent with the above quotation from
Per ki ns, and consistent with MCL 750. 530.

Clearly, the comon-law description of robbery also
supports a conviction in the present case. The def endant,
like the cutpurse, first took the property in an attenpt to
secretly steal it. However, here there was no “private
stealing”. After being observed taking the property and upon
bei ng confronted by the security guards, defendant assaulted
themin an effort to renove the property fromtheir presence.

In striving with the guards, the property fell to the ground. %

26 The mmjority wishes to assert that there were two
separate incidents here, a larceny and an assault. VWi | e
|l egally, there was an initial larceny, that crinme was el evat ed
to a robbery when the perpetrator used force in order to
finally exercise possession of the property. That defendant
was observed taking the property in the store, and chose to
use force only after being confronted by the security guards,
does not in any way transformthe defendant’s use of force to
permanent|y deprive the owner of his property. Furthernore,
the conpleted larceny in this case in no way renoved the
property from the presence of the security guards, as they

(continued...)

37



The perpetrator took possession of the property while it
remai ned in the presence of the security guards, and there is
no necessity that he used force to initially take the
property, but only that he strove to keep it, however

unsuccessfully.?” Thus, both at common |aw, and consi stent

26(. .. continued)
continued to exercise protective custody and control over the

property.

27 The mmjority states that the dissent |eaves the
majority “wthout a satisfactory explanation” why it would
permt a use of force that does not acconplish a taking to
i ncrease an offense of |arceny to unarned robbery. Slip op at
19. However, we reiterate that robbery is a crinme against the
person and not agai nst property. Hendricks, supra at n 10.
That the security guards waited to confront defendant in the

parking |lot does nothing to negate the fact that, in
furthering his crimnal purpose, defendant assaulted them
while the property was still in their presence. This incident

satisfied the crimnal conduct that the statute seeks to
puni sh. Thus, it is entirely reasonable to conclude that,
under the statute, the crinme of robbery is conplete when the
perpetrator uses force at any tinme during the transaction
before his reaching a place of tenporary safety, i.e., before
escape. There is no necessity of escape, nor is there a
necessity that the perpetrator successfully sever thevictinis
possessi on, which, as we explain is the sane as a successf ul
escape. A person may not be convicted of robbery if he
successful ly escapes, thereby, in fact renoving the property
fromthe presence of the victim and afterwards uses force
agai nst those who attenpt to apprehend him A successf ul
escape sinply designates the end point of the transaction, and
it isthat point intime after which the property is no | onger
in the victims presence and after which the use of force
agai nst those seeking to apprehend the perpetrator for the
earlier larceny would be nerely an assault. Therefore, it
does not, as the npjority asserts, “def[y] logic to say that,
when a defendant commts |arceny but | oses possession of the

(continued. . .)
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with the statute, there is no necessity that the force el enent
of robbery occur before or contenporaneously with the initial
taking. Force used after the initial taking, where the latter
occurs under the observation of the victim and while the
property can be said to remain in the victims presence, is
sufficient to constitute the crine of robbery.

Finally, | would point out that the transactiona
approach to robbery has the added practical advantage of bei ng
defined by a fi xed begi nning and end. Were does the majority
draw this line? Can one never be convicted of robbery if he
uses force to retain property or to escape sinply because such
force occurs after he has initially taken the property? Wen

does the majority believe that a taking is conpleted? If a

27(...continued)
property during a struggle, defendant’s crinme can be el evat ed
to unarmed robbery.” Slip op at 23, n 23.

Further, the decision by the victimof a robbery to wait
to confront one who has unlawfully taken property may be, in
the case of a business, at least in part a matter of practi cal
busi ness judgnent. It does not seem unreasonable for such a
business to wait until the perpetrator is outside its store in
order to avoid a violent confrontation within the store and to
protect its property and custoners. Because robbery is a
crime agai nst the person, it is the conduct of the perpetrator
who resorts to violence to further his crimnal design, and
not the judgnment of the business when to confront the
perpetrator, that shoul d be anal yzed i n consi deri ng whet her a
robbery has occurred.

39



per petrator does not use force at the nonent he physically
renoves property fromthe shelf of a market and conceals it,
would it be sufficient if he uses force when he is prevented
fromleaving the proximty of that shelf; when attenpting to
| eave the particul ar ai sl e or departnent; when passi ng t hrough
the checkout area; or when attenpting to |leave the store
itself? Is the fact that one purports to conceal the property
beneath his clothes sufficient to find that he could not
thereafter commt a robbery? 1In contrast to the |lack of the
majority’ s definition of “contenporaneous”, the transactiona
approach to robbery recognizes that the use of force that
occurs at any tine before the perpetrator of a l|arceny has
reached a place of tenporary safety transfornms such | arceny
into a robbery. 28

Quite in addition to the fact that it is wong in its
under st andi ng of the | aw of robbery in M chi gan, the practical
consequence of the majority’s opinionis as follows: in every

instance in which a person who has stolen property from a

28 The majority states that this dissent “asserts,
without supporting authority, that ‘for the purpose of the
crime of robbery, the relevant act enconpasses a broader
spectrumof time . . . .” Slip op at 14. (enphasis added).
Al t hough perhaps this dissent has not persuaded the majority
of the nmerits of its position, see, nonetheless, pp 1-38,
supra.

40



store in an amount | ess than $200,2%° as in this case, and who,
before escaping with such property is confronted by and
engages in violence against the victim such person will be
guilty merely of third-degree retail fraud and assault, rather
than the greater crinme of robbery. Instead of being subject
to a potential 15-year sentence for robbery, MCL 750.530, the
perpetrator will be subject to punishnment of no nore than 93
days in jail for the third degree retail fraud, MCL 750. 356(5)
and MCL 750. 356d(4)(b), and no nore than one year in jail if
t he subsequent assault is a serious assault under MCL 750. 81
and MCL 750. 81la. Further, the majority fails to take into
account MCL 750. 356d(5), which expressly prohibits prosecution
under MCL 750.360, larceny from a building, where a person
commits third-degree retail fraud.3® See al so People v Ramsey,
218 Mch App 191, 195; 553 NW&d 360 (1996). If, as the
majority holds, there can be no robbery wunder these

ci rcunst ances, and there can be no i ndependent prosecution of

29 See MCL 750. 356d(4) (b).

30 Defendant in the instant case took property fromthe
store offered for sale for approximately $120. MCL
750. 356d(3) also prohibits prosecution for larceny from a
bui | di ng under MCL 750.360, of one who is guilty of second
degree retail fraud, defined in MCL 750.356d(a) as occurring
where a person steals itens froma store that have a val ue of
greater than $200 but |ess than $1000.
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defendant for larceny froma building where the perpetrator
commts second or third degree retail fraud as in the instant
case, then the disparity in penalties between robbery and what
t he def endant here can be charged with is quite substantial.?3!

W do not criticize the majority on account of this
disparity, because it is their obligation to faithfully
interpret the law as they see it, and they have done that
here. It is not their obligation to correct what they m ght
(or might not) view as inexplicable disparities in crimnal
puni shments. W do suggest, however, that such a substantia
disparity in punishnments, based upon whether the violence

occurred contenporaneously with the taking, or imediately

3 \While the majority is correct in citing Ramsey for the
proposition that “one charged with unarmed robbery can be
convicted of larceny in a building even where the underlying
facts woul d support a finding of retail fraud,” slip op at 24,
n 23, that was a case that applied the transactional view of
robbery to facts nearly identical to those in the instant
case. There, the court correctly held that larceny in a
building is a cognate |esser included offense of unarned
robbery and that one charged with unarnmed robbery can be
convicted of larceny in a building, even where the underlying
facts support a finding of retail fraud. However, the court
also clearly stated that this scenario is true, only “where
the facts support ... a charge [of unarnmed robbery].” 1Id at
194. Because the mpjority is holding that there can be no
unarmed robbery in cases such as Ramsey and this case, and
because, where a person comrits retail fraud in the second or
third degree, he cannot be charged with larceny from a
bui | di ng under MCL 750. 356d, our analysis of the disparity in
penal ties remains correct.
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thereafter as part of the sane transaction, could never
reasonably have been contenpl ated by the Legislature.
ConeLus! ON

In nmy judgnent, the “transactional view of robbery as it
has been described in this opinion, is deeply rooted both in
the common law, and in the Mchigan statute and case |aw.
Under the “transactional view', a person can be convicted of
robbery if, before reaching a place of tenporary safety, such
person uses force to permanently deprive an owner of the
actual or constructive possession of his property. Such force
may either be enployed in initially taking the property, in
attenpting to retain the property, or in attenpting to escape
with the property. Defendant here used force in an attenpt
either to retain the property or to escape with the property.
Therefore, | would reverse the judgnent of the Court of
Appeal s and rei nst at e def endant’ s unar ned r obbery convi cti on. 32

CorriGaN, C.J., and WAVER, J., concurred w th Mwrkwan, J.

32 Because sufficient evidence existed to sustain
defendant’s conviction, there is no need here to address the
majority’s conclusion that the Court of Appeals erred in
af fording the prosecutor the opportunity to retry defendant.
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